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1, Cohen v, Cowles Media Co,, Mo, 90-634, SUPREME COURT OF THE UMNITED STATES, 501 U.S, 663; 111 S, Ct, 2513; 115 L, Ed, 2d
E8aG; 1991 U5, LEXIS 3539; 59 U 5.L.W, 4773; 18 Media L. Rep. 2273; 91 Cal. Daily Op, Service 47945; 91 Daily Journal DAR
7417, March 27, 1991, Argued , June 24, 1991, Decided

OVERVIEW: Informer was entitled to compensatory damages after publisher breached its confidentiality agreement, because
publisher was liable based on promissary estoppel. First Amendment gave publisher no special immunity from application of general
laws,

CORE TERMS: promissory estoppel, truthful, cause of action, newspaper's, reporter, confidentiality, emotional distress, state
action, compensatory damages, general applicability ...

. staffs, the informant's name was included in
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2. Hustler Magazine v. Falwell, Mo, 86-1278 , SUPREME COURT OF THE UMITED STATES, 485 U5, 46; 108 5. Ct, 876, 99 L, Ed. 2d 41,
1988 .5, LEXIS 941; 56 U.S.L.W, 4180; 14 Media L. Rep. 2281, December 2, 1987, Argued , February 24, 1988, Decided

OVERVIEW: & nationally known minister could not recowver against a magazine for intentional infliction of emotional distress due to
an advertisement parody without showing that false statements were published with actual malice or reckless disregard of truth,

CORE TERMS: parody, emotional distress, public figures, infliction, cartoon, emotional distress, actual facts, outrageous, offensive,
magazine ...

... that contained the name and picture of ...
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52 ERC 1818, 31 Envtl. L. Rep. 20,753

United States Court of Appeals,

Title (ti}

Fourth Circuit.

WASTE MANAGEMENT HOLDINGS, INCORPORATED,;

Frelirm (pr)

Hale Intermodal Marine Company; Weanack Land Limited Partners; Charles City County...
v.
James 5. GILMORE, 111, in his official capacity as Governor of the Commonwealth of Virginia;
John Paul Woodley, [r, in hisuﬁi&] capacity as Secretary of Natural Resources...

Mo, 00-1185 [~ |D-:ucket-h|urfber idri) |
Argued Dec. 7, 2000,

Synopsis syl |

Deecided June 4, 2001

" Landfill operators and transporters of municipal solid waste (MSW) commenced §1983 action against
Virginia state officials, seeking declaratory ad injunctive relief, challenging five Virginia stanory
provisions on the transportation and disposal of MSW under, inter alia, the dormant Commerce Clause
and the Supremacy Clause. The United States District Court for the Eastern District of Virginia, James R.
Spencer, [., 87 ESupp.2d 536, held that the provisions viclated the Commerce Clause and that ewao of
them also viclated the Supremacy Clause. Plaintiffs appealed. the Court of Appeals, Hamilton, Senior

| Circuit Judge, held...

West Headnotes
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Digest (di}
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Headnote (he)

e

Under the tma:]-:ct partici pant doctrine,”|a state acting in its proprietary capacity as a purchasn:r ar seller

may favor its own citizens over others, but if there is no direct state involvement in the market, the

strictures of the dormant Commerce Clanse appl}' with full force. US.C.A. Const. Art. 1. 58, . 2.

West Codenctes (won) .

West Codenotes
Held Unconstitutional
Va.Code 1950 % 10.1-1408.1, subd.
Y g -
Wa.Code 19504 10.1-1454.3, subds. A, D,

|—

#322 ARGUED: Stewart Todd Leeth, Assistant Attorney General, Richmond, VA, for Appellants. Evan

Attornay (at)

Panal (pa)

Judae (ju) —

I
Opini
pinions (op) Lead (le)

Conouming
lcon} andfr -
Dissanting (dis)

Mark Tager, Mayer, Brown & Platt, Washington, D.C.... O BRIEF: Mark L. Earley, Attorney General of
Virginia, Milliam H. Hurd, Solicitor General, Roger L. Chaffee, Senior Assistant Attorney General...

— Before WIDENER and KING, Circuit Judges, and HAMILTOM, Senicr Circuit Judge.

— HAMILTOM, Senior Circuit Judge:

In March and April 1999, the Commonwealth of Virginia’s (Virginia) General Assembly, its legislative
body, enacted and the Governor of Virginia signed into law five stamtory provisions, which, collectively,
cap the amount of municipal solid waste (MSW) that may be accepted by landfills...

Finally, we vacate the district court’s entry of judgment against Governor Gilmore and remand with
nstructions that the district court dismiss him as a party in this action. AFFIRMED IN PART, VACATED
N PART and REMANDED.

| WIDEMNER, Circuit Judge, concurring: I concur in all of the opinion of the court except Part IV.A, and 1
concur in the result that Part [V.A obtains ...
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252 F.3d 316, *; 2001 U5 App. LEXIS 11573, **
52 ERC {BNA) 1818; 31 ELR 20753

X view Available Briefs and Other Documents Related to this Case

WASTE MANAGEMENT HOLDINGS, INCORPORATED; HALE INTERMODAL MARINE COMPAMNY;
Name WEAMACK LAMD LIMITED PARTHMERS,; CHAELES CITY COUNTY,; BRUNSWICK WASTE MAMNAGEMEMT
FACILITY, Plaintiffs-aAppellees, v, JAMES 5. GILMORE, III, in his official capacity as Governor of the
Commonwealth of Yirginia; JOHN PAUL WOODLEY, JR., in his official capacity as Secretary of
Matural Resources; DEMNIS TREACY, JR., in his official capacity as Director of the Virginia
Department of Environmental Quality, Defendants-Appellants, GLEN BESA; CAMPAIGH YIRGIMNIA;
JOHM H. HAGER, Honorable; EMILY COURIC, Senator; MARGARET WHIPPLE, Senator; BRUCE
JAMERSOM,; MARE &, MINER; LILA ¥OUMNG, Movants,

Mo, 00-1135

Date

UMITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT
2 F.3d 316; 2001 U.5. App, LEXIS 11573; 52 ERC (BMAY 1818; 31 ELR 20753

December 7, 2000, Argued
June 4, 2001, Decided

SUBSEQUENT HISTORY: [**1] Certiorari Denied March 4, 2002, Reported at: 2002 U5, LEXIS
1399,

PRIOR HISTORY: Appeal from the United States District Court for the Eastern District of Yirginia,
at Richmond. James R, Spencer, District Judge. (CA-99-425, CA-99-443),

DISPOSITION: AFFIEMED IM PART, YACATED IM PART, AMD REMAMDED.



Overview<

CASE SUMMARY

PROCEDURAL POSTURE: Plaintiffs challenged recently enacted state statutes regulating the transportation
of municipal solid waste (MSW) in Virginia and capped the amount of MSW that Virginia landfills were
permitted to accept. The United States District Court for the Eastern District of Virginia, at Richmond, granted
summary judgment to plaintiffs and denied partial summary judgment to defendants. Defendants appealed.

OVERVIEW: The statutory provisions plaintiffs challenged fell into three categories: provisions capping the
amount of MSW Virginia landfills were permitted to accept {cap provision); provisions prohibiting
transportation of MSW by barge (barge provisions); and provisions regulating transportation of MSW by trucks
{truck provisions). The district court held that the five statutory provisions plaintiffs' challenged violated the
United States Constitution's dormant Commerce Clause. The district court further held that the provisions
regulating barge transport of MSW violated the Supremacy Clause. The instant court affirmed in part and
reversed in part. Except for the claims against defendant Governor, the Ex parte Young Exception to sovereign
immunity authorized litigation of plaintiffs' claims. Plaintiffs had standing to assert their claims. The savings
clauses of the barge and truck provisions were repugnant to the plain language of those provisions. Genuine
issues of material fact precluded summary judgment on the dormant Commerce Clause challenge to the barge
transport provisions and the Supremacy Clause challenge to one of the barge transport provisions.

QOUTCOME: The court affirmed in part and vacated in part the summary judgment granted to plaintiffs. The
court remanded the matter for further consideration of some issues and for dismissal of the claims against
defendant governor.

CORE TERMS: landfill, waste, governor, ton, senator, barge, disposal, regional, dormant, cap, solid waste,
garbage, summary judgment, parte, regulation, volume, discriminatory, general assembly, discriminate,
importation, trash, interstate commerce, Eleventh Amendment, federal law, practical effect, out-of-state,
waste disposal, announced, locality, host
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COUNSEL)/ ARGUED: Stewart Todd Leeth, Assistant Attorney General, Richmond, Virginia, for Appellants.

Evan Mark Tager, MAYER, BROWRN & PLATT, Washington, D.C.; Timothy George Hayes, HUNTON & WILLIAMS,
Richmond, Virginia, for Appellees.

ON BRIEF: Mark L. Earley, Attorney General of Virginia, William H. Hurd, Solicitor General, Roger L. Chaffe,
Senior Assistant Attorney General, Ellen F. Brown, Assistant Attorney General, William E. Thro, Assistant
Attorney General, Richmond, Virginia, for Appellants.

Kenneth S. Geller, Miriam R. Nemetz, MAYER, BROWRN & PLATT, Washington, D.C.; D. Alan Rudlin, Shawn A.
Copeland, HUNTON & WILLIAMS, Richmond, Virginia; lason S. Thomas, HUNTON & WILLIAMS, Raleigh, North
Carolina; B. Randolph Boyd, RANDOLPH, BOYD, CHERRY & VAUGHARN, Richmond, Virginia, for Appellees.

JUDGES: Before WIDENER and KING, Circuit Judges, and HAMILTORN, Senior Circuit Judge. Senior Judge
Hamilton wrote the opinion. Judge Widener wrote a concurring opinion (specifying that [¥%#2] he concurs in
all parts of the court's opinion except Part IV. A, but concurs in the result that Part IV.A obtains). Judge King
wrote an opinion concurring in part and dissenting in part.

OPINIONBY: HAMILTON

OPINION: [*323] HAMILTON, Senior Circuit Judge:

In March and April 1999, the Commonwealth of Virginia's {(Virginia) General Assembly, its legislative body,
enacted and the Governor of Virginia signed into law five statutory provisions, which, collectively, cap the
amount of municipal solid waste (MSW) that may be accepted by landfills located in Virginia and restrict the
use of barges and trucks to transport such waste in Virginia. See Va. Code Ann. §§ 10.1-1408.1(Q); 10.1-
1408.3; 10.1-1454.1(A); 10.1-1454.2; 10.1-1454.3 {Michie Supp. 2000). The first statutory provision (the
Cap Provision) caps the amount of waste that any landfill located in Virginia may accept. nl1 vVa. Code Ann. §
10.1-1408.3. The second statutory proyision (the Stackina Proyvision) requires Virainia's Waste Management
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250 Ga. 135, 295 5.E.2d 697, 216 U.5.P.Q. 711, 8 Media L. Rep. 2377

Supreme Court of Georgia.
The MARTIM LUTHER KIMG, JR., CENTER FOR SOCIAL CHAMGE, IMC., et al,
W,
AMERICAMN HERITAGE PRODUCTS, IMC., et al.
Mo, 38748,
oct, 28, 1932,

Certified questions regarding the right of publicity came from the United States Court of Appeals for
the Eleventh Circuit, Richard C. Freeman, District Judge. The Supreme Court, Hill, P.J., held that: {1}
appropriation of another's name and likeness, whether such likeness be a photograph or sculpture,
without consent and for financial gain of the appropriator is a tort, whether the person whose name
and likeness is used as a private citizen, an entertainer, or a public figure whao is not a public official;
(2% right of publicity survives death of its owner and is inheritable and devisable; and {3) owner of right
of publicity need naot have commercially exploited that right before it can survive,

Ordered accordingly.

YWeltner, J., concurred specially and filed opinion.
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Alberghetti v, Corbis Corp., 263 F.R.D. 571
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379IY Privacy and Publicity
379IV(C) Use of Name, Voice or Likeness; ?Right to Publicity

379 k384 k. MNature and extent of right.
C.D.Cal,,2010
California rights of publicity extend equally to celebrities and non-celebrities alike.

H
Yeadger v, Cingular Wireless LLC, 673 F.Supp. 2d 1089
E.D.Cal.,2009

California recognizes, in its common law and its statutes, the right of a person
whose identity has commercial value, most often a celebrity, to control the
commercial use of that identity,

H

Gignilliat v. Gignilliat, Savitz & Bettis, L.L.P., 684 5. E. 2d 756

$.C.,2009

The use of one's identity is a property right that is transferable, assignable, and
survives the death of the named individual.
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379 k384 k. Mature and extent of right.
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Cal., 1979
Right of publicity protects against the unauthorized use of one's name, likeness or
personality, but the right is not descendible and expires upon the death of the
person so protected,
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Carson v, Here's Johnny Portable Toilets, Inc., 698 F.2d 831

Formerly 379k8.5(3)

C.4&.6.Mich,, 1983

Theory of right of publicity is that celebrity's identity can be valuable in promotion
of products, and celebrity has interest that may be protected from unauthorized
commercial exploitation of such identity.

P [Cited 22 times for this legal issue]

Factors Etc., Inc. v, Pro Arts, Inc., S7Y9 F.2d 215
Formerly 379k8.5(7)

CoA 2 NYL, 1978

Right of publicity survived celebrity's death.
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MARTIN LUTHER KING, IR, CENMTER FOR SOCIAL CHAMGE, IMC, et al, v, AMERICAN HERITAGE PRODUCTS, INC. et al,
Mo, 38748
Supreme Court of Geargia

250 Ga. 135; 296 S.E.2d 697, 1982 Ga. LEXIS 1229; 8 Media L. Rep. 2377; 216 U.S5.P.Q. (BNAY 711

October 28, 1982, Decided
PRIOR HISTORY: [**#1] Certified questions from the United States Court of Appeals for the Eleventh Circuit,

DISPOSITION: Cartified questions 1 and 2 answered In the affinmative, question 3 answered in the negative, and question 4 not answered.

CASE SUMMARY

PROCEDURAL POSTURE: The United States Court of Appeals for the Eleventh Circuit submitted certified questions regarding the right of
publicity to the court. The questions arose in an appeal filed by plaintiffs, an administratriz, corporation and non-profit corporation, that
sought review of the federal court's partial denial of injunctive relief against defendant corporation that manufactured and sold plastic busts
of decedent civil rights leader,

OVERYIEW: The court held that the appropriation of another's name and likeness, whether the likeness was a photograph or sculpture,
without consent and far the appropriator's financial gain constituted a tort under state law, regardless of whether the person subjected to
the appropriation was a private citizen, entertainer, or a public figure who was not a public official. The court held that the right of publicity
survived the death of its owner, and was inheritable and devisable. The court found that the measure of a public figure's damages for
viglation of his right of publicity was the value of the appropriation to the user. The court also found that the fact that decedent civil rights
leader elected not to exploit his name and likeness during this lifetime did not give others the right to use his name and likeness after his
death, and did not strip his family and estate of the right to prevent unauthaorized exploitation of the right by others.

OUTCOME: The court indicated the right of publicity was distinct from the right of privacy and survived the death of its owner, without any
requirement that the owner commercially exploited the right before he died.
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Fl Q 1, Martinez w, Green, 1 CA-CY 05-0079 , COURT OF APPEALS OF ARIZOMA, DIVISIOMN OME, DEPARTMEMNT C, 212 Ariz, 320; 131 P.3d
40%2; 2006 Ariz. App. LEXIS 47; 475 Ariz. Adw. Rep. 24, aAprl 6, 2006, Filed , Review denied by Martinez v. Green, 2006 Ariz. LEXIS
109 {Ariz., Sept. 26, 20067

OVERVIEW: Because Arizona's survival statute, Anz. Rev, Stat, § 14-3110, specifically precluded the survivability of invasion of
privacy claims, violations of the Telephone Consumer Protection Act {TCPA), which were invasion of privacy torts, could not be
assigned. Consequently, the trial court correctly ruled that the TCPA claim could not be assigned.

CORE TERMS: assigned, unsolicited, invasion of privacy, fax, telephone, nuisance, causes of action, telemarketing, facsimile, privacy

. action does not survive death, it cannot be
. of privacy, shall survive the death of the person

FI 2. Comedy IIT Productions, Inc, v, Gary Saderup, Inc,, Mo, S076061. , SUPREME COURT OF CALIFORMIA, 25 Cal. 4th 287; 21 P.3d 797;
106 Cal. Rptr. 2d 126; 2001 Cal. LEXIS 2609; 29 Media L. Rep. 1897; 58 U.5.P.Q.20 (BMA) 1823; 2001 Cal. Dailly Op. Service 3380;
2001 Daily Journal DAR 4163, April 30, 2001, Decided , Certiorari Denied January 7, 2002, Reported at: 2002 .5, LEXIS 212,

OVERVIEW: Although artist's lithograph and silk-screened T-shirts with picture of "The Three Stooges" were entitled to protection
by the First Amendment, company owned rights to comedy team's likeness and right of publicity prewvailed.

CORE TERMS: celebrity, publicity, likeness, personality's, transformative, creative, t-shirts, deceased, artist, reproduction ...

.. action did not survive the death of the person
... and was not descendible to his or
. publicity that was descendible to the heirs
. publicity was not descendible (the case predated

FI 3. Shulman v, Group W Productions, Inc., Mo, S0585629, , SUUPREME COURT OF CALIFORMIA, 18 Cal, 4th 200; 955 P.2d 469; 74 Cal,
Fptr. 2d 843; 1998 Cal, LEXIS 3190; 26 Media L. Rep. 1737; 98 Cal. Daily Op. Service 4105; 98 Daily Journal DAR 5679, June 1, 1998,
Decided , As Modified July 29, 19958, Rehearing Denied July 29, 1998, Reparted at: 1998 Cal. LEXIS 4846,

OVERVIEW: 4 claim of public disclosure of private facts was rejected because an accident rescue was newsworthy as a matter of
law, but an invasion of privacy claim was stated for the videotaping of private talks with a nurse and within a rescue helicopter.

CORE TERMS: privacy, intrusion, private fact, broadcast's, newswaorthiness, newswaorthy, rescue, conversation, cause of action,
offensive ...
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1. Ex parte Cohen, 988 So. 2d 508, 2008 Ala, LEXIS 10 {Ala., January 18, 2008, Released)

OVERYIEW: Because the purpose of a consent agreement was to provide for a teacher's appearance in a film that was to be
distributed warldwide and thus, affect interstate commerce, the Commerce Clause precluded an alabama court from applying ala.
Code § 10-2B-15.02(a) to prevent enforcement of a forum selection clause within said agreement.

L S5.B. v, St Jdames Sch., 959 So, 2d 72, 2006 Ala, LEXIS 336 (Ala., December 8, 2006, Released

OVERYIEW: Trial court properly granted summary judgment to private schoaol, headmaster, and volunteer, in the first case and
male classmate and adult in second case, as parents did not show liability in first case over the way their daughters were expelled
and did not show liability in the second case regarding the way the explicit photographs were handled,

HME - The tort of invasion of privacy is the intentional wrongful intrusion into one's private activities in such a manner as to
outrage or cause mental suffering, shame, or humiliation to a person of ordinary sensibilities, The tort of invasion of privacy
consists of four limited and distinct wrongs: (1) intruding into the plaintiff's physical solitude or seclusion, (2} giving publicity to
private information about the plaintiff that violates ordinary decency, (3) putting the plaintiff in a false, but not necessarily
defamatory, position in the public eye, or {4) appropriating some element of the plaintiff's personality for a commercial use. Each
of those categories of invasion of privacy has distinct elements, and each category establishes a separate privacy interest that
may be invaded. More Like This Headnote

. Finebaum v, Coulter, 854 So. 2d 1120, 2003 Ala. LEXIS 35 {Ala., February 7, 2003, Released

OVERVYIEW: Trial court erred in denying summary judgment to talk show host whose statement about sportscaster was not
statement of actual fact, as there was fundamental importance in the free flow of ideas and opinions on matters of public interest
and cancern,
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1. Martin Luther King, Jr., Center for Social Change, Inc. v, American Heritage Products, Inc., 250 Ga. 135, 1982 Ga, LExIS 1229

(Ga., October 28, 1982, Decided )

OYERVIEW: The right of publicity was recognized as distinct from the right of privacy. Furthermaore, the right of publicity survived
death of its owner, regardless of whether he commercially exploited the right before he died.

HM14 - The right of publicity survives the death of its owner and is inheritable and devisable. Mare Like This Headnote

. Martin Luther King, JIr., Ctr. for Social Change v, American Heritage Prods,, 694 F.2d 674, 1983 .S, App. LEXIS 27928 (11th Cir,,

January 3, 1983 %

OVERVIEW: The "right to publicity" was a right in the State of Georgia that was distinct from the right of privacy, and it survived
the death of its owner and was inheritable and devisable; the owner need not have cammercially exploited the right before death.

HM12 - The right of publicity survives the death of its owner and is inheritable and devisable. Mare Like This Headnote

. Memphis Dev. Foundation v, Factaors Etc,, Inc,, 616 F.2d 956, 1980 U.S. App. LEXIS 198685 (&th Cir., March &, 1980, Decided }

OYERYIEW: & father of 3 famous deceased singer could not enjoin the sale of replicas of a statue of the singer because the
exclusive right of publicity was not inheritable even if the singer had made contracts for the commercial usage of his image.

HM1 - Under Tennessee law, the exclusive right to publicity does not survive a celebrity's death. The right is not inheritable.
After death the opportunity for gain shifts to the public domain, where it is equally open to all. Maore Like This Headnote

. Reeves v, United Artists, 572 F. Supp. 1231, 1953 U.S, Dist. LEXIS 12606 (D, Ohio, October 19, 1983 3

OVERVIEW: & boxer's right of publicity terminated upon his death, and therefare, a representative of the boxer could not seek a
share of profits from a movie concerning the baoxer,

OPINIOM:

. Commerce Union Bank v, Coors of the Cumberland, Inc., 7 Media L. Rep. (BHNA) 2204, {Tenn. Chan. App. 1981%. (Bluegrass
musician Lester Flatt's right of publicity survives his death); The Martin Luther King Jr., Center for Social Change Inc., wv.
American Heritage Products, 694 F.2d 674 {11th Cir. 1983) 2 {right to publicity survives the death of its owner and is
inheritable and devisable); Estate of Presley v, Russen, 513 F. Supp. 1339 (D. M.J. 1981} {Elvis Presley's right of publicity
survived his death and became part of Presley's Estate); Factors Etc., Inc, v. Creative Card Co., 444 F, Supp. 279 {S.D. N.Y.
19773, affd., 579 F.2d 215 (2d Cir. 19787 ...
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250 Ga. 135, *) 296 5.£.2d 697, **
1982 Ga. LEXIS 1220, *** g Media L. Rep. 2377

MARTIN LUTHER KIMNG, IR, CEMTER FOR SOCIAL CHANGE, INC. et al. v. AMERICAN HERITAGE PRODUCTS, INC, et al.
Mo, 387428
Supreme Court of Georgia

2E0 Ga, 135; 296 5.E.2d 697; 1982 Ga, LEXIS 1229; 8 Media L. Rep, 2377, 216 U.5.P.Q. (BNA) 711

October 28, 1932, Decided

PRIOR HISTORY: [*##1] Certified questions from the United States Court of Appeals for the Eleventh Circuit.

DISPOSITION: Certified guestions 1 and 2 answered In the affirmative, question 3 answered in the negative, and question 4 not answered.
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